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Lien Claimant, Medical Center, through its representative comes forward with a Trial Brief, points, and authorities in support of full payment of its medical bills, plus penalties and interest.

STATEMENT OF FACTS

Medical Center, (hereinafter referred to as Lien Claimant), provided authorized  surgery to the applicant for an industrial injury on January 17, 2001 and December 20, 2000 in the billed amount of $19,460.80 no payments made.

ISSUES

I. THE MEDICAL TREATMENT RENDERED IN THIS CASE ARE COVERED CLAIMS UNDER INSURANCE CODE § 1063.1 
II. THE ASSIGNMENT OF COLLECTION ACCOUNTS TO REPRESENT THE MEDICAL PROVIDER DOES NOT DEFEAT LIEN CLAIMANT FROM BEING A COVERED CLAIM UNDER INSURANCE CODE § 1063.1.

III. IF THE COURT FINDS THE CLAIM IS A COVERED CLAIM WITHIN THE INSURANCE CODE 1063.1 THE DETERMINATION REASONABLENESS OF MEDICAL CHARGES 

I

LIEN CLAIMANT IS A COVERED CLAIM UNDER INSURANCE CODE § 1063.1

                     The defendant CIGA, acquired the obligations of insolvent insurance carrier. It is CIGA’s position that Lien Claimant’s medical treatment is not a covered claim under Insurance Code  § 1063.1.   CIGA is basing their assertion on the fact that ABC Medical Management  engaged in the business of collections, for Lien Claimant Medical Center in the collection of its medical bills in this industrial case used the word “assignment” in their collections contract.  Lien Claimant, Medical Center, is still the real party in interest and has not given up title to the collection of the medical bills, (i.e. no sale or purchase of the collection accounts). CIGA is still making the assertion that they do not have to pay the medical bills even when complete divestment of title has not taken place.  

       Therefore, the question before the Court is whether the word “assignment” used in Insurance Code  § 1063.1., completely defeats the intention of the statute regardless of how it is used in the relation for representation  in a collection manner, before the Workers Compensation Appeals Board.  It is Lien Claimants contention that defendants narrow interpretation of the word “assignment” would defeat the purpose and intention of the creation of CIGA to pay insolvent insurance companies’ obligations. Lien Claimants claim is that CIGA was created to protect the exact claim present before the Court today.   

       Therefore, it is not disputed that the Medical Center, is the legal and equitable owner of the claimed medical bills and that they have not divested themselves of title and legal right to the accounts.  It is also not disputed that ABC Medical Management  represents the interest Medical Center in the collection of its medical bills.  ABC Medical Management  has not purchased the within claim. The use of the word “assignment” in their collections contract with Medical Center is for the purpose of collections and not a transfer of ownership, and does not devoid CIGA of its obligations to pay covered claims from an insolvent insurer. In the case St. Joseph’s Hospital v. Workers’ Compensation Appeals Bd., 70 Cal. Comp. Cas. (MB) 1612 (Cal. App. 1st Dist. 2005) the Court held as follows:

“With regard to the lien of St. Joseph’s Hospital, the WCAB stated that reasonable charges for treatment that relate to Applicant’s injury would constitute a ‘’covered claim’’ within the meaning of Insurance Code § 1063.1.”

    The intent of Insurance Code § 1063.1 was created to protect medical providers in the same relevant facts as in the present case.

AB 1310 as amended in the California Assembly, August 01, 1969 – Insurance Code clearly states that which claims are not eligible for payment by CIGA and assignment of accounts for collection of medical bills in an industrial injury is not among them:

“(5) Claims which are not eligible for payment by the Association include the following:

(a) Obligations arising from the classes of insurance which are not included in this article;

(b) Obligations to refund unearned premiums;

(c) Obligations arising from reinsurance contracts;

(d) Obligations incurred after the insurance policy has expired, been replaced or been cancelled by the association.

(e) Obligations to insurers, insurance pools, underwriting associations, and state and federal governments.

(f) Except for workmen’s’ compensation claims of $100 or less, nor first $100 of the claim, nor any amount in excess of the insolvent insurer’s policy limits, nor any portion of a claim in excess of $500.00

(g) Any other insurance, covered by this article, which is available to the claimant.

general Intent of Insurance Code 1063.1 THROUGH AB 1310 (1969)

        
“A.B. 1310 sets up the statutory system for the protection of claimants against the effects of property and casualty insurer without the expenditures of public funds A.B. 1310 makes available insolvency funds for all insurers in California which provides workers’ compensation, automobile, and other property and casualty insurance with the over-all effect that all members of the public in California can be assured that their claims will be paid despite the fact that a company may become insolvent”

This is further clarified by the California Legislature in August 11, 1969, letter from John V. Briggs Assemblymen Thirty-Fifth District to California Governor Ronald Reagan stated as follows:

“A.B. 1310 will make available insolvency funds for all insurers in California which provides workers’ compensation, automobile, and other property and casualty insurance with the over-all effect that all members of the public in California can be assured that their claims will be paid despite the fact that a company may become insolvent”

Black Diamond Asphalt, Inc. v. Superior Court, 114 Cal. App. 4th 109, 7 Cal. Rptr. 3d 466, 2003 Cal. App. LEXIS 1827, 2003 Cal. Daily Op. Service 10641, 2003 D.A.R. 13420 (Cal. App. 3d Dist. 2003

CIGA was established to protect members of the public from the insolvency of insurers by spreading throughout the industry a loss suffered by an insured as the result of the insolvency of an insurer. (§ 1063.5; Phoenix Ins. Co. v. United States Fire Ins. Co., supra, 189 Cal. App. 3d at p. 1525.) CIGA was not intended to protect solvent insurers against risks they insured. Accordingly, CIGA accomplishes its purpose by assessing its member insurers for sums to cover claims brought by members of the public for which insurance is otherwise unavailable, while excluding coverage where payment would inure to the benefit of a solvent insurer. (Phoenix Ins. Co. v. United States Fire Ins. Co., supra, 189 Cal. App. 3d at p. 1525.) CIGA was not intended to protect its member insurers against contribution to a loss by shifting the burden of the loss to a member of the public who otherwise has no insurance available to cover the loss. Indeed, such a result would be contrary to the very purpose for which CIGA was established.

             Lien Claimant is within the category of protected claims based upon the fact that the claim falls within the general intent of the statute and recent case law interpretation. 
HISTORY OF AB 1310 AND THE CREATION OF CIGA

        The catalyst for the creation of CIGA was when Key Insurance Company, an automobile insurance carrier went insolvent leaving over 6000 insured having policies with Key Insurance Company without coverage together with loss of their premium paid.  The California Department of Insurance took over Key Insurance Company and was given the task of trying collect the debt of the over 6000 policy holders., which caused the introduction of AB 1310 which in turn became Insurance Code § 1063.1.  

           Although at the time of the introduction of AB 1310 there was a similar bill pending by federal regulators, California Governor Ronald Reagan wanted to ensure that The State of California had its own protection against insolvent insurance companies and thus supported AB 1310 which created CIGA.

Baxter Healthcare Corp. v. California Ins. Guarantee Assn., 85 Cal. App. 4th 306, 102 Cal. Rptr. 2d 87, 2000 Cal. App. LEXIS 929, 2000 Cal. Daily Op. Service 9763, 2000 D.A.R. 12987 (Cal. App. 2d Dist. 2000) 

 “The Guarantee Act, which created CIGA in 1969, requires CIGA to "pay and discharge covered claims and in connection therewith pay for or furnish loss adjustment services and defenses of claimants when required by policy provisions." (§ 1063.2, subd. (a).) The term "covered claims" means, "the obligations of an insolvent insurer, including the obligation for unearned premiums, (i) imposed by law and within the coverage of an insurance policy of the insolvent insurer; (ii) which were unpaid by the insolvent insurer;  (iii) which are presented as a claim to the liquidator in this state or to the association on or before the last date fixed for the filing of claims in the domiciliary liquidating proceedings; (iv) which were incurred prior to the date coverage under the policy terminated and prior to, on, or within 30 days after the date the liquidator was appointed; (v) for which the assets of the insolvent insurer are insufficient to discharge in full; (vi) in the case of a policy of workers' compensation insurance, to provide workers' compensation benefits under the workers' compensation law of this state; and (vii) in the case of other classes of insurance if the claimant or insured is a resident of this state at the time of the insured occurrence, or the property from which the claim arises is permanently located in this state." (§ 1063.1, subd. (c)(1).)” 

Therefore, the medical bills and or services performed by Lien Claimant in this case are within the coverage that is the intent of AB 1310 and CIGA’s creation to protect medical providers from insolvent insurance companies.  
   It is defendants contention, that the word “assignment” in the contract of representation between Medical Center and ABC Medical Management  , defeats  Medical Center protection by CIGA in paying claims of insolvent insurance companies.  However, in County of Orange v. FST Sand & Gravel, Inc., 63 Cal. App. 4th 353, 73 Cal. Rptr. 2d 633, 1998 Cal. App. LEXIS 353, 98 Cal. Daily Op. Service 2983, 98 D.A.R. 4037 (Cal. App. 4th Dist. 1998) 

“The acid test of statutory interpretation based on principles of statutory construction is always whether the interpretation yields an absurd result.” 

American Nat. Ins. Co. v. Low, 84 Cal. App. 4th 914, 101 Cal. Rptr. 2d 288, 2000 Cal. App. LEXIS 859, 2000 Cal. Daily Op. Service 9023, 2000 D.A.R. 11961 (Cal. App. 2d Dist. 2000

“The meaning of a statute may not be determined from a single word or sentence; the words must be construed in context, and provisions relating to the same subject matter must be harmonized to the extent possible. . . . An interpretation that renders related provisions nugatory must be avoided." 

  
Medical Center is the owner of the account for the medical services rendered. If the Court rules that in using the word assignment with their collection company, they are barred from collecting or asserting a claim against CIGA, such a ruling would defeat the intent of the statute and would not in the end devoid CIGAs’ responsibility to pay the covered claim asserted and would just delay the inevitable. 

     Weighed against the interpretation of one word verses the intent of AB 1310 and the creation of Insurance Code § 1063.1 which is to protect claimants’ from insolvency insurance company would defeat the effect and specific purpose of  Insurance Code § 1063.1 and CIGA, in collecting money from insurance companies to pay the obligations of insolvent insurance companies. 

PURPOSE AND APPLICABILITY OF THE WORD “ASSIGNMENT” 

UNDER INSURANCE CODE § 1063.1

Catholic Healthcare West v. California Ins. Guarantee Assn., 178 Cal. App. 4th 15, 100 Cal. Rptr. 3d 125, 2009 Cal. App. LEXIS 1628, 74 Cal. Comp. Cas. (MB) 1231 (Cal. App. 5th Dist. 2009)

“CIGA  also contends that Catholic Healthcare West is an assignee of an original  insured and thus excluded from coverage by the language in section 1063.1, subdivision (c)(9) that states a covered claim “does not include any claim asserted by an assignee … .” In Baxter, the court concluded that BHC was an assignee because substantially all of the assets of AHSC were transferred to a predecessor corporation pursuant to a document titled “Assignment and Assumption.” (Baxter, supra, 85 Cal.App.4th at p. 309.) In this case, the record does not contain an assignment document. Furthermore, we will not interpret the word “assignee” so broadly as to include the surviving corporation of the mergers that occurred in this case. Doing so would defeat, rather than promote, the legislative purpose of the statute.”

             The issue that the defendants are relying upon is a term of words i.e., assignees as not a covered claim, the interpretation as put forth in the “Baxter Case” an assignment as defined is the complete divestment which has not happened in the case before the Board .(emphasis added)

    Two legislative bills relating to Insurance Code §1063.1 show the legislative intent when dealing with when a assigned claim is not a covered claim under CIGA 

Insurance code 1063.1 (c)(9) "Covered claims" does not include (A) any claim to the extent it is covered by any other insurance of a class covered by this article available to the claimant or insured or (B) any claim by any person other than the original claimant under the insurance policy in his or her own name, his or her assignee as the person entitled thereto under a premium finance agreement as defined in Section 673 and entered into prior to insolvency, his or her executor, administrator, guardian, or other personal representative or trustee in bankruptcy, and does not include any claim asserted by an assignee or one claiming by right of subrogation, except as otherwise provided in this chapter.

             The original AB 1310 that created CIGA shows that it was the intent to protect CIGA from being a creditor for assigned finance premium policies through assignment.  This can be shown from Insurance Commissioner Richard D. Barger dated July 28, 1969 page two to  “The Honorable Members of the Senate Insurance and Financial Institutes Committee” which he states as follows:

“AB-1310 is an attempt to protect the claimants  of the insolvent company and to ask that the Association and its member-companies provide funds for the repayment of unearned premiums imposes a tremendous burden upon its members of the association, taking into consideration that they are also paying the claims of the insolvent company.  I would respectfully submit that the premium financiers and the policy holders should be treated as general creditors of the insolvent insurer and no more; and …”

                 In 1992 Insurance Code Section 1063.1 was amended to make an exception to the excluded covered claims of an assignee further defining the term assignee AB 1581 Added "his or her assignee as the person entitled thereto under a premium finance agreement as defined in Section 673 and entered into prior to insolvency" in subd (c)(9).

     Therefore, the assignee is defined as premium financiers it is clear that medical treatment by a medical provider is a covered claim and fits into the intent and purpose of the creation of CIGA as clearly stated in AB 1310.

American Nat. Ins. Co. v. Low, supra

“The meaning of a statute may not be determined from a single word or sentence; the words must be construed in context, and provisions relating to the same subject matter must be harmonized to the extent possible. . . . An interpretation that renders related provisions nugatory must be avoided." 

The Court further stated 

  “The meaning attributed to subdivision (c)(4) by respondent and amicus curiae--no insurer claims are covered--is unambiguous only if we disregard the last phrase which could be read to refer back to subdivision (c)(1). We believe that the two provisions must be harmonized where the insurer is also a policyholder. Looking at the terms used in the entire legislation rather than focusing on one phrase in isolation, we believe the statute: (1) creates a general category of covered claims--claims made under an insurance policy; (2) creates  an exclusion to the category--claims made by insurers in their role as insurers; and (3) creates an exception to the exception--claims held by insurers who are also policyholders.”
                To defeat the purpose and the intent of the creation of CIGA, because of the narrow interpretation of the word “assignment” as to include claims assigned to a collection company to collect a medical bill for the medical provider who has not divested themselves of their claim would “yield an absurd result”.

LIEN CLAIMANT ENTITLED TO USUAL AND CUSTOMARY FEES

. 

         Conclusion: As set forth herein above CIGA is responsible for the payment of this claim because it is a covered claim Insurance Code § 1063.1 et. seq. and they are misinterpreting  the use of the word “assignment”. 

Furthermore, the usual and customary charges for these treatment rendered in this case is $10, 747.00 for each date of service, with a total amount of $ 21,494.00 see attached “Kunz” study.
Respectfully Submitted
By: ___________________






DATED

ABC Medical Management
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