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Discovery at Deposition 

 

California Workers' Compensation 

Appeals Board in  Maria Sandoval vs. 

Dollar Cleaners / State Compensation 

Insurance Fund ADJ3447741 (OAK 

02828060) denied defendants petition for 

removal, for medical provider refusing to 

answer a discovery question during a 

deposition. The Court held the provider 

did not have to answer the question, as it 

was irrelevant and not likely to lead to 

discoverable evidence on  the denial for 

petition for removal  dated August 13, 

2009. 

 

Facts: 

 

The case arose out of an admitted 

cumulative injury to the employee‟s neck, 

wrist, and psyche, during the period 

ending June 22, 2001.  On the date of the 

injury, Dollar Cleaners,  insured by State 

Compensation Insurance Fund, employed 

the applicant as a presser.  The primary 

parties settled the underlying case by 

compromise and release.  

    The remaining issue in the matter, 

consolidation with other cases involving 

the claims of Webster Surgery Center.  At 

the request of the parties, the Trial Judge 

acted as a special master for the 

deposition of some of the major 

witnesses, including Glenn Lau, M.D., 

the founder and primary owner of the 

surgery center. 

 

Issue: 

 

Without time limitation, defendants 

sought the names of other surgery centers 

Dr. Lau owned, and the doctor objected 

through counsel on grounds of privacy to 

providing such information for any 

period after 2003. 

 

Ruling: 

 

The Trial Judge and the appeals board 

agreed that the doctor did not need to 

answer as the question lacked any 

reasonably possibility that the answer 

could lead to admissible evidence.   
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October 29, 2009: Notice of rulemaking and public hearing 
regarding proposed changes to Workers’ Compensation  
Information System rules /  rules part of Division of Workers’ 
Compensation 12-point  plan to control medical costs 
 
October 29, 2009: Insurance Commissioner Poizner Announces 
Guilty Pleas in Orange County Workers' Comp Fraud Cases  
Totalling $6.7 Million 
 
October 16 2009: The Legislative Analyst's Office has just issued 
the following report: Workers’ Compensation: Recent Decisions  
Likely to Increase Benefits and Employer Costs 
 
October 12, 2009:  Two Bills signed into law that directly affect 

Medical Providers  SB - 186 and AB - 361    Authorization and 
pre designation read BILL ANALYSIS  at the end of each bill. 
 
October 11, 2009: Panel Decision Lack of UR establishes 
medical necessity -- republished 
 
October 01, 2009:  Division of Workers' Compensation 
Sacramento district office moves to new location effective Oct. 
12 
 
September 25, 2009: Panel Decision Sanctions Against Lien 
Claimant for Failure to Appear 
 
September 25, 2009:  Dismissal Order of Premier Medical Liens 
 
September 15, 2009:  Division of Workers’ Compensation posts 
order determining that changes to billing requirements for  
pharmacies billing the Medi-Cal program are inapplicable to 
workers' compensation claims 
 
September 03, 2009:  En Banc 
 
Wanda Ogilvie v. City and County of San Francisco, Permissibly 
Self-Insured 
The Appeals Board stated further that the individualized DFEC 
adjustment factor must be consistent with section 4660(b)(2), the  
RAND data to which section 4660(b)(2) refers, and the numeric 
formula adopted by the Administrative Director (AD) in the 2005  
Schedule, and  it also must constitute substantial evidence that 
the Workers’ Compensation Appeals Board (WCAB) determines 
is sufficient to overcome the DFEC adjustment factor component 
of the scheduled permanent disability rating.  Otherwise, the 
prior decision was affirmed. 
 
September 03, 2009:  En Banc 
Joyce Guzman v.Milpitas Unified School District, Permissibly 
Self-Insured; Keenan & Associates and 
Mario Almaraz v. Environmental Recovery  
Services (aka Enviroserve); 
State Compensation Insurance Fund. 
 
August 27, 2009:  INSURANCE  
COMMISSIONER STEVE POIZNER TO  
FILE LAWSUIT TO STOP  
UNCONSTITUTIONAL $1 BILLION SALE  
OF SCIF ASSETS    
 
 

 

Durable Medical Equipment, Prosthetics, 

Orthotics, and Supplies When billing for 

Out-Patient Surgery- 
 

Ocean View School District et al. v. Workers' 

Compensation Appeals Board  B202630 

Second Appellate District, Division Six Nov. 

26, 2007 

 

8 Cal. Code Reg. § 9789.38(b), 

''Determination of hospital outpatient 

prospective payment rates: Included costs,'' 

provides ''The prospective payment system 

establishes a national payment rate, 

standardized for geographic wage differences, 

that includes operating and capital-related 

  costs that are directly related and integral to  

performing a procedure or furnishing a service 

on an outpatient basis. In general, these costs 

include, but are not limited to . . . '' 

(subsection 10) ''Durable medical equipment 

that is implantable.'' 

 

Section 9789.38 adopts the federal regulation 

(42 C.F.R. § 419.2) which addresses the 

practices of outpatient facilities. It does not 

address the providers of durable medical 

equipment or restrict the number of 

mechanisms for billing for durable medical 

equipment that is implantable. 

Seeking reimbursement for the battery is not 

an attempt to ''enmesh the Petitioner in an 

internal billing dispute between the Lien 

Claimant and the Outpatient Facility   There is 

no internal billing dispute. If petitioner 

contemplated that the battery was included 

when paying the surgery center, it was due to 

a failure to review and contest the Spanish 

Hills bill.In this case it is the equipment 

provider's billing and lien that is in issue. A 

restriction on the surgery center cannot 

automatically be applied to bar recovery from 

a medical provider that is not subject to that 

regulation. 
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California Post-

Sandhagen Panel 

Decision Raises New 

Questions About 

Utilization Review 
 

On June 24, 2009, in a panel decision 
dealing with utilization review, the 

California Workers' Compensation 

Appeals Board in Vasquez v. Colton 
Unified School District 

ADJ992523(SBR 0278781), decided 

that the school board's failure to 
conduct a timely utilization review 

“renders its arguments that the 

treatment is not medically necessary 
moot”. 

The facts of the case are not 

important other than to say that a 
request was made by the provider for 

specific treatment and the school 

district did not respond. The 
significance of the Vasquez case is 

that it specifically states that if 

utilization review is not  done 
properly after a request for 

authorization, medical necessity is 

established. 
 The importance of the case is more 

compelling.  

Utilization Review (UR) is the 
process used by employers or claims 

administrators to review medical 

treatment requested for the injured 
worker to determine if the proposed 

treatment is medically necessary. All 

employers or their workers‟ 

compensation claims administrators 

are required by law to have a UR 
program. This program is used to 

decide whether or not to approve 

medical treatment recommended by a 
physician.  

 

UR begins when the request for 
authorization is first received, 

whether by the employer, claims 

administrator or utilization review 
organization (URO).  

 

Authorization means assurance that 
appropriate reimbursement for a 

specific treatment will be paid. 8 

CCR § 9792.6(b) sets forth how a 
doctor requests treatment, diagnostic 

tests or other medical services for an 

injured worker. A request for 
authorization may initially be made 

verbally, but it must be confirmed in 

writing within 72 hours of the 
doctor‟s “First Report of 

Occupational Injury or Illness” (form 

DLSR 5021), the “Primary Treating 
Physician Progress Report” (DWC 

form PR-2), or in a narrative report 

that contains the same information 
required in the PR-2 form. If a 

narrative report is used, the document 

must be clearly marked at the top as a 
request for authorization. (8 CCR § 

9792.6(o)) 

In the California Supreme Court Case 

of Sandhagen v. Workers' Comp. 

Appeals Board (2008) 44 Cal. 4th 
230, 233-234 (73 Cal. Comp. Cases 

981), the Court held: 

 
The insurer referred the matter for 

utilization review but did not 

communicate its decision within the 
14-day statutory deadline set forth in 

§ 4610, subd. (g) (1). A workers' 

compensation judge found that the 
insurer's failure to comply with the 

statutory deadlines precluded it from 

relying on the utilization review 
process or on its doctor's report to 

deny the requested treatment. 

 
Thus, employers and their insurers 

could not use § 4062 as an alternative 

method for disputing employees' 

treatment requests. Only an employee 

could use the provisions of § 4062 to 

resolve a dispute over a treatment 
request; an employer could not do so. 

 

 
As stated above, the Vasquez panel 

further interpreted mandatory 
utilization review, holding that the 

failure to perform utilization review 

made the issue of medical necessity 
moot (i.e., medical necessity as 

requested was established). 

 
This raises several questions, 

including: What happens when the 

case is denied AOE/COE, with 
respect to UR and causation 

decisions? 

 
As held in the En Banc Decision of 

Simmons v. California, 70 Cal. 

Comp. Cases 866 (W.C.A.B. 2005): 
 

However, we further hold that Dr. 

Pegram's utilization review reports 
are not admissible for the purpose of 

determining the issue of whether 

applicant's industrial injury caused or 
contributed to her need for right 

shoulder surgery. To admit Dr. 

Pegram's reports for this purpose 
would be inconsistent with the 

utilization review scheme established 

by section 4610. 
 

In this regard, section 4610(a) states: 

 

"For purposes of this section, 

'utilization review' means utilization 

review or utilization management 
functions that prospectively, 

retrospectively, or concurrently 

review and approve, modify, delay, 
or deny, based in whole or in part on 

medical necessity to cure and relieve, 

treatment recommendations by 
physicians, as defined in Section 

3209.3, prior to, retrospectively, or 

concurrent with the provision of 
medical treatment services pursuant 

to Section 4600.'' (Emphasis added.)" 

 
Thus, by section 4610(a)'s express 

terms, utilization review is directed 

solely at determining the ''medical 

necessity'' of treatment 
recommendations. Therefore, section 

4610 does not authorize a utilization 

review physician to determine 
whether the employee's industrial 

injury caused or contributed to a need 

for treatment. 
 

This interpretation of the utilization 

review statutory scheme is consistent 
with section 4610(f)(2), which 

provides that utilization review 

criteria shall be consistent with the 
medical treatment utilization review 

schedule adopted pursuant to section 

5307.27. Section 5307.27, in turn, 
states that this medical treatment 

utilization schedule ''shall address, at 

a minimum, the frequency, duration, 

intensity, and appropriateness of all 

treatment procedures and modalities 

commonly performed in workers' 
compensation cases.'' (Emphasis 

added.) Accordingly, section 

4610(f)(2) and section 5307.27, when 
read together, demonstrate that 

utilization review does not 
encompass an assessment of whether 

a need for treatment is causally 

related to the industrial injury”. 
 

So the question in anticipation of 

further litigation with respect to this 
issue is: When an insurance company 

denies a claim without UR, and UR is 

requested, does that request for 
authorization turn into an implied 

authorization for the services if the 

claim is later determined to be 
industrially related? (There does not 

seem to be at this point an appellate 

decision dealing with this specific 
issue)  

 

Who can make UR decisions? 
 

A non-physician reviewer may:  

• Request appropriate additional 
information necessary to render a 

decision (8 CCR § 9792.7(b)(3))  

• Approve a request for authorization 
(8 CCR § 9792.7(b)(3))  

• Discuss applicable medical 

guidelines with the requesting 
physician when requested treatment 

appears to be inconsistent with 

medical guidelines (8 CCR § 

9792.7(b)(3))  

 

The non-physician reviewer may 
discuss the treatment plan with the 

requesting physician. If the 

requesting physician decides to make 
a change in the treatment plan, the 

physician should provide 

documentation for that change. (8 
CCR § 9792.7(b)(3)) 

 

For example, the URO or claims 
adjuster could fax the modified 

request to the requesting provider to 

approve, sign and return it. 
  

A "reviewer" is a medical doctor, 

doctor of osteopathy, psychologist, 

acupuncturist, optometrist, dentist, 
podiatrist or chiropractic practitioner 

licensed by any state or the District of 

Columbia, competent to evaluate the 
specific clinical issues involved in the 

medical treatment services that are 

the subject of the request for 
authorization, where these services 

are within the scope of the reviewer's 

practice. (8CCR § 9792.6(q)) 
 

The Vasquez case at first glance 

seems to resolve an issue of 
utilization review, but in this writer‟s 

opinion, may well open up a flood 

gate of litigation against insurance 
carriers because of past practices of 

not properly conducting utilization 

review.  

 
 

 

Distinct Part rehabilitation Units of 

an Acute Care Hospital 

 

 
Under 8 CCR 9789.22 certain hospitals 

and or units are exempt from the fee 

schedule. 
8 CCR 9789.22 (j) The following are 

exempt from the maximum 

reimbursement formula set forth in 
subdivision (a) and are paid on a 

reasonable cost basis. 

 
(6) Rehabilitation hospital or distinct 

part rehabilitation units of an acute care 

hospital or a psychiatric hospital or 
distinct part psychiatric unit of an acute 

care hospital. 

 
“Rehabilitation Service" means a 

category of service providing the 

coordinated multi-disciplinary approach 
to physical disability under a qualified 

physician who directs a plan of 

management of one or more of the 
classes of chronic disabling disease or 

injury.  That approach may include, if 

required, several or all of the following 
services:  skilled rehabilitation nursing 

care, physical therapy, occupational 

therapy, speech therapy, prosthetic and 
orthopedic devices and services, social, 

recreational, psychological, vocational 

and work evaluation services. To qualify 
for such exclusion, rehabilitation 

facilities must meet two conditions. 

First, patients must receive intensive 
therapy (generally at least three hours 

per day). Second, 60 percent of each 
facility‟s patients must have one of 10 

specified problems related to 

neurological or musculoskeletal 
disorders or burns.  
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Sandhagen v. Workers' Comp. Appeals 

Board (2008) 44 Cal. 4th 230, 233-234 

(73 Cal. Comp. Cases 981), 

 

This case presents two related workers‟ 

compensation issues: (1) When deciding 

whether to approve or deny an injured 

employee‟s request for medical  

treatment, must an employer conduct 

utilization review pursuant to Labor Code 

section 4610?    (2) As an alternative to 

utilization review, may an employer  

elect to dispute a request for medical 

treatment under section 4062, which 

permits an employer to object to “a 

medical determination . . . concerning any  

medical issues . . . not subject to Section 

4610 . . . .”?  (§ 4062, subd. (a).)  We 

conclude the Legislature intended to 

require employers to conduct utilization  

review when considering requests for 

medical treatment, and not to permit 

employers to use section 4062 to dispute 

employees‟ treatment requests.  The  

language of section 4610 and 4062 

mandates this result; this conclusion is 

especially clear when the language of those 

statutes is read in light of the  

statutory scheme and the omnibus reforms 

enacted by the Legislature in 2003 and 

2004.  (Sen. Bill No. 228 (2003-2004 Reg. 

Sess.) (Senate Bill No. 228);  

Sen. Bill No. 899 (2003-2004 Reg. Sess.) 

(Senate Bill No. 899).)  Accordingly, we 

reverse the Court of Appeal‟s contrary 

judgment and remand for further  

proceedings consistent with our decision. 

 

I.  BACKGROUND 

      In October 2003, a car struck Brice 

Sandhagen while he was working as a 

foreman on a road construction project. 

  He injured his neck, back, left elbow,  

and left wrist and has received medical 

treatment continuously since the accident. 

 Sandhagen‟s physician referred him to 

SpineCare Medical Group, Inc., for  

a joint consultation by Drs. Goldthwaite 

and Josey.  The physicians recommended a 

magnetic resonance imaging (MRI) test of 

Sandhagen‟s spine to determine if disc 

herniations or disc degeneration was 

causing his pain.  The physicians 

submitted a report to Sandhagen‟s 

employer‟s insurer, State Compensation 

Insurance Fund (State Fund), on May 24, 

2004, with a request to authorize the 

recommended MRI. 

 

      State Fund referred the matter to Dr. 

Krohn for “utilization review.”   On June 

11, 2004, when State Fund did not 

communicate its decision within the 14-

day statutory deadline (§ 4610, subd. 

(g)(1)), Sandhagen requested an expedited 

hearing.  Ten days later (before the 

expedited hearing but 28 days after the 

MRI authorization request was submitted), 

Dr. Krohn sent a written denial of the 

medical treatment request, citing new 

medical treatment guidelines. 

      An expedited hearing took place on 

July 15, 2004, on the sole issue of the need 

for the recommended MRI.  The workers‟ 

compensation judge found that  

State Fund‟s failure to comply with the 

statutory deadlines precluded it from 

relying on the utilization review process or 

Dr. Krohn‟s report to deny Sandhagen  

treatment.  Only Dr. Goldthwaite‟s report 

remained admissible.  The workers‟ 

compensation judge, finding the MRI 

authorization request to be consistent with  

the new treatment guidelines, ordered State 

Fund to authorize the MRI. 

 

treatment request.  The correctness of this 

conclusion is particularly evident  

when the current statutory provisions are 

compared to prior schemes for handling 

employees‟ treatment requests.   

 

B.  Prior Schemes Demonstrate the 

Legislature Intended for Section 4610 to 

Govern Employers‟ Review 

 

      In order to better understand what the 

Legislature intended when it adopted the 

procedures in section 4610 and 4062, it is 

helpful to consider the way in  

which the process for reviewing 

employees‟ treatment requests has changed 

over time 

 

1.  Historical Evolution of the Treatment 

Request Process 

 

      The workers‟ compensation scheme 

makes the employer of an injured worker 

responsible for all medical treatment 

reasonably necessary to cure or  

relieve the worker from the effects of the 

injury.  (§ 4600, subd. (a).)  When a 

worker suffers an industrial injury, the 

worker reports the injury to his or her  

employer and then seeks medical care from 

his or her treating physician.  After  

 

 

 

examining the worker, the treating 

physician recommends any medical  

treatment he or she believes is necessary 

and the employer is given a treatment 

request to approve or deny.  The standards 

applied in evaluating these  

treatment requests and the process by 

which treatment requests are resolved have 

both been significantly modified in the 

recent past.  For our purposes, the  

relevant periods are:  (1) the time 

preceding passage of Senate Bill No. 228, 

(2) after Senate Bill No. 228 went into 

effect on January 1, 2004, and (3) after  

Senate Bill No. 899 went into effect on 

April 19, 2004. 

a.  Before Senate Bill No. 228 

 

      Before the passage of Senate Bill No. 

228, there were no uniform medical 

treatment guidelines in effect.  Whether a 

medical treatment request was  

“necessary” depended solely upon the 

opinion of the treating physician measured 

against the general standard that 

“necessary” treatment was that which  

was “reasonably required to cure or relieve 

the injured worker of the effects of his or 

her injury.”  (Former § 4600, as amended 

by Stats. 1998, ch. 440, § 2.)   

Moreover, former section 4062.9 provided 

a rebuttable presumption that the findings 

of an injured employee‟s treating physician 

were correct.  (Stats. 2002,  

ch. 6, § 53.) 

 

      If an employer wanted to obtain a 

report from a doctor other than the treating 

physician regarding the necessity of certain 

medical treatment, essentially  

the only option for the employer was to 

initiate the rather cumbersome, lengthy, 

and potentially costly process under former 

section 4062, a catchall dispute  

resolution provision.  Former section 4062, 

subdivision (a) provided that, “[i]f either 

the employee or employer objects to a 

medical determination made by the  

treating physician concerning . . . the 

extent and scope of medical treatment . . . 

or any other medical issues not covered by 

Section 4060 or 4061,[ ] the  

objecting party shall notify the other party 

in writing of the objection . . . .”  (Stats. 

 

      State Fund sought reconsideration 

by the Workers‟ Compensation Appeals 

Board (WCAB).  State Fund argued that 

the consequences for failing to comply  

with utilization review guidelines are set 

forth in section 4610, subdivision (i), 

which provides for administrative 

penalties, and in section 4610.1, which 

allows possible penalties for delay, and 

that nothing in the statutory scheme 

allows for the exclusion of a utilization 

review report.  Sandhagen disagreed, 

contending section 4610, subdivision (g) 

requires an employer to meet specific 

deadlines and that State Fund‟s failure 

to comply with the deadlines meant that 

it could not rely on the utilization review 

process to justify denial of treatment.  In 

addition, Sandhagen argued that the 

workers‟ compensation judge properly 

excluded Dr. Krohn‟s denial letter.  He 

further argued that he had met his 

evidentiary burden to prove that the 

requested treatment was medically 

reasonable and necessary. 

      The WCAB granted reconsideration. 

 Due to the important legal issues 

presented and in order to secure 

uniformity of future decisions, the 

matter was assigned to the WCAB as a 

whole for an en banc decision.  On 

November 16, 2004, the WCAB issued 

its decision, holding that the section 

4610 deadlines are mandatory and State 

Fund‟s failure to meet the deadlines 

means that, with respect to the particular 

medical treatment dispute in question, it 

was precluded from using the utilization 

review process or any utilization review 

report it obtained to deny treatment. 

 However, the WCAB also held that, 

while precluded from using the 

utilization review process, State Fund 

could nonetheless dispute the treating 

physician‟s treatment recommendation 

using the dispute resolution procedure 

set forth in section 4062.    Accordingly, 

the WCAB vacated the workers‟ 

compensation judge‟s determination that 

Sandhagen was entitled to the MRI and 

instead gave State Fund an opportunity 

to proceed under section 4062. 

      State Fund filed a petition for writ of 

review.  Sandhagen also sought review, 

specifically of the portion of the 

decision that held that State Fund could 

object to the treatment authorization 

under section 4062, notwithstanding its 

failure to comply with the procedures 

set forth in section 4610.  The Court of 

Appeal granted both petitions. 

      The Court of Appeal affirmed both 

of the WCAB‟s holdings.  The Court of 

Appeal agreed that State Fund‟s failure 

to comply with the mandatory deadlines  

precluded State Fund from using the 

process to deny Sandhagen‟s request for 

medical treatment.  However, as did the 

WCAB, the Court of Appeal concluded  

that State Fund could nonetheless object 

to the medical treatment request under 

the dispute resolution process set forth 

in section 4062, reasoning that an  

employer is not required to use the 

utilization review process when 

considering employees‟ requests for 

medical treatment.  We granted 

Sandhagen‟s petition for review. 

II. DISCUSSION 

      This case requires us to determine 

the meaning and effect of section 4610, 

in which the Legislature established the 

utilization review process, in relation  

to section 4062, which generally 

governs disputes between injured 

employees and their employers 

regarding “medical issues . . . not subject to 

Section 4610. . . .”   In determining that the 

Legislature intended for employers‟ review 

of employees‟ medical treatment requests to 

be governed solely by section 4610,  

rather than section 4062, we rely primarily 

on the clear statutory language.  (Hsu v. 

Abbara (1995) 9 Cal.4th 863, 871.)  In 

addition, comparing the current  

statutory scheme with previous iterations 

provides further support for our conclusion. 

A.  Statutory Scheme Requires Employers 

to Conduct Utilization Review When 

Resolving Requests for Medical Treatment 

 

      Section 4610 requires that “[e]very 

employer . . . establish a utilization review 

process in compliance with this section” 

(id., subd. (b)), defining utilization  

review as “functions that prospectively, 

retrospectively, or concurrently review and 

approve, modify, delay, or deny, based in 

whole or in part on medical  

necessity to cure and relieve, treatment 

recommendations by physicians . . .” (id., 

subd. (a)).  Notwithstanding the breadth of 

this statutory directive, State Fund  

claims that section 4610 simply requires 

employers to “establish” a utilization review 

process, but does not require employers to 

actually use the process.  

We find this argument unpersuasive. 

 Having broadly defined utilization review, 

and requiring every employer to establish 

such a process at considerable  

expense and with numerous statutory 

safeguards (discussed in further detail 

below), it is unlikely that the Legislature 

intended to allow employers to  

circumvent the process whenever an 

employer felt it expedient.  To the contrary, 

the statutory language indicates the 

Legislature intended for employers to use  

the utilization review process when 

reviewing and resolving any and all requests 

for medical treatment. 

 

      Believing that it can “opt out” of the 

review process, State Fund claims that it 

can instead utilize the more general section 

4062 dispute resolution procedures.  Not so. 

 State Fund‟s assertion is belied by the 

language of section 4062 itself.  The statute 

permits employers to object to a treating 

physician‟s medical determinations, but 

only to those determinations regarding 

“medical issues not covered by Section 

4060 or 4061 and not subject to Section 

4610. .”  (§ 4062, subd. (a), italics added.) 

 By contrast, section 4062 explicitly permits 

employees to use its provisions to object to 

an employer‟s “decision made  

pursuant to Section 4610 to modify, delay, 

or deny a treatment recommendation . . . .” 

 (Id., subd. (a), italics added.)  In summary, 

section 4062 simultaneously  

precludes employers from using its 

provisions to object to employees‟ treatment 

requests but permits employees to use its 

provisions to object to employers‟  

decisions regarding treatment requests.  The 

Legislature‟s intent regarding employers‟ 

use of section 4062 to dispute treatment 

requests could not be more clear.   

 

      Taken together, the language of sections 

4610 and 4062 demonstrates that (1) the 

Legislature intended for employers to use 

the utilization review process in section 

4610 to review and resolve any and all 

requests for treatment, and (2) if dissatisfied 

with an employer‟s decision, an employee 

(and only an employee) may use section 

4062‟s provisions to resolve the dispute 

over the treatment request.  An employer 

may not bypass the utilization review  

process and instead invoke section 4062‟s 

provisions to dispute an employee‟s 
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2002, ch. 6, § 52, italics added.)   

 

      An employer objecting to a 

treatment request had to do so within 

20 days if the injured employee was 

represented by counsel, and within 30 

days if the employee was 

unrepresented, although the time 

limits could be extended for good 

cause.  (Former § 4062, subd. (a), as 

amended by Stats. 2002, ch. 6, §  

52.)  In the case of a represented 

employee, the statute directed the 

parties to seek agreement on a 

physician to prepare a comprehensive 

medical evaluation resolving the 

disputed issue.  (Ibid.)  If the parties 

were unable to pick an agreed 

medical evaluator (AME) within 10 

days (or 20 days if the parties  

agreed to extend the time), the parties 

could not thereafter select an AME. 

 (Ibid.)  After the time for reaching an 

agreement had expired, the objecting 

party could select a qualified medical 

evaluator (QME) to conduct a 

comprehensive medical evaluation. 

 (Ibid.)  The nonobjecting party could 

choose to rely on the  

treating physician‟s report or could 

select a QME of its own, to conduct 

an additional comprehensive 

evaluation.  (Ibid.)    The employer 

was liable for the cost  

of a medical evaluation obtained by 

the employee pursuant to former 

section 4062.  (§ 4064, subd. (a).) 

 

      After the injured worker was 

examined, the scheduling of which 

often resulted in further delays, the 

AME or QME had 30 days in which 

to prepare an evaluation, addressing 

all contested medical issues, and 

serve the evaluation and a summary 

on the employee, employer, and the 

Administrative Director of  

the Division of Workers‟ 

Compensation (administrative 

director).   (Former § 139.2, subd. 

(j)(1), as amended by Stats. 2000, ch. 

54, § 1; former § 4062, subd.  

(c), as amended by Stats. 2002, ch. 6, 

§ 52.)  If a dispute remained after the 

comprehensive medical evaluations 

were completed, either party could 

request an administrative hearing.  (§ 

5500.)  If the hearing failed to satisfy 

the parties, they could seek 

reconsideration by the WCAB (§ 

5900) and, ultimately, review  

by the Court of Appeal (§ 5950). 

 

      There was also an administrative 

(rather than statutory) utilization 

review alternative to proceeding 

under former section 4062.  (Cal. 

Code Regs., tit. 8,  

former § 9792.6, Register 98, No. 46 

(Nov. 13, 1998).)  However, use of 

the process was voluntary and, 

because the administrative process 

contained no uniform medical 

standards, interested employers had to 

first undertake a complicated effort to 

design and submit their own 

medically-based criteria to the  

administrative director.  (Id., subds. 

(b), (c), (d) & (e).)   As a result, the 

administrative process was little used 

and most treatment requests were 

resolved via the procedures in former 

section 4062. 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

b. Senate Bill No. 228 

 

 

      Senate Bill No. 228, effective January 

1, 2004, enacted comprehensive workers‟ 

compensation reform.  The Legislature, 

reacting to escalating costs,  

made a number of critical changes to the 

statutory scheme.  Particularly relevant 

here are changes to the standards used in 

evaluating medical treatment  

requests as well as alterations to the 

process for resolving the treatment 

requests. 

 

      The Legislature added section 5307.27, 

directing the administrative director to 

adopt a medical treatment utilization 

schedule to establish uniform  

guidelines for evaluating treatment 

requests.  (Stats. 2003, ch. 639, § 41.)  The 

provision further provides that this 

schedule shall incorporate “evidence- 

based, peer-reviewed, nationally 

recognized standards of care” and address 

the “appropriateness of all treatment 

procedures . . . commonly performed in  

workers‟ compensation cases.”  (§ 

5307.27.)  The Legislature also amended 

section 4062.9, limiting the presumption of 

correctness that had previously  

applied to a treating physician‟s opinion 

(Stats. 2003, ch. 639, § 20), and added 

section 4604.5, which created a rebuttable 

presumption that the treatment  

guidelines in the utilization schedule were 

correct on the issue of extent and scope of 

medical treatment.   (Stats. 2003, ch. 639, 

§ 27.) 

 

      In addition to changing the standards 

for evaluating treatment requests, Senate 

Bill No. 228 also made a number of 

important changes to the process of  

resolving treatment requests.  Most 

significantly, the Legislature enacted a 

statutory utilization review process in 

section 4610.  (Stats. 2003, ch. 639, § 28.) 

 In addition to requiring every employer to 

“establish a utilization review process” (§ 

4610, subd. (b)), section 4610 also enacted 

a number of procedural and  

substantive requirements.  Most notably, 

subdivision (e) of section 4610 allows only 

a licensed physician, who is competent to 

evaluate the specific clinical  

issues involved, to modify, delay, or deny 

requests for treatment.  Accordingly, while 

medical review is not required if the 

employer approves the treatment  

request, section 4610 requires that a 

licensed doctor deny, delay, or modify the 

request.  This represents a significant 

departure from the process in former  

section 4062, which permitted an employer 

or claims adjuster (without review by a 

physician) to object to a treatment request. 

 (§ 4062, as amended by Stats.  

2002, ch. 6, § 52.) 

 

      Section 4610, subdivision (g) imposes 

a number of additional requirements that 

must be met as part of the utilization 

review process.  Among them are:   

(1) treatment decisions must be made in a 

timely fashion, not to exceed five working 

days from the receipt of information 

reasonably necessary to make the  

determination, and in no event more than 

14 days from the date of the request for 

treatment (§ 4610, subd. (g)(1)); (2) if the 

request is not approved in full,  

disputes shall be resolved in accordance 

with section 4062 (§ 4610, subd. 

(g)(3)(A)); and (3) if an employer 

cannot make a decision within the 

specified timeframes because it (a) is 

not in receipt of all the information 

reasonably necessary and requested, 

(b) requires consultation by an expert 

reviewer, or (c) has asked that an 

additional examination be performed 

on the employee that is reasonable 

and consistent with good medical 

practice, the employer must  

immediately notify the physician and 

the employee.  (Id., subd. (g)(5).) 

 Upon receipt of all information 

reasonably necessary and requested 

by the employer, the employer shall 

approve, modify, or deny the request 

for authorization within the specified 

time frames.  (Ibid.) 

 

      As the Court of Appeal here 

recognized, the Legislature intended 

utilization review to ensure quality, 

standardized medical care for workers 

in a prompt and expeditious manner. 

 To that end, the Legislature enacted a 

comprehensive process that balances 

the dual interests of speed and 

accuracy, emphasizing the quick 

resolution of treatment requests, 

while allowing employers to seek 

more time if more information is 

needed to make a decision.  (§  

4610, subd. (g).)  If the treatment 

request is straightforward and 

uncontroversial, the employer can 

quickly approve the request — 

utilization review is completed 

without any need for additional 

medical review of the request.  If the 

request is more complicated, the 

employer can forward the request to 

its utilization review doctor for 

review, since the statute requires that 

the employer seek a medical opinion 

before modifying, delaying, or 

denying an employee‟s  

request for medical treatment.  (Id., 

subd. (e).)   This ensures that a 

physician, rather than a claims 

adjuster with no medical training, 

makes the decision to deny, delay, or 

modify treatment. 

 

c.  Senate Bill No. 899 

 

      As we recently noted, Senate Bill 

No. 899 was passed as an urgency bill 

in response to “a perceived crisis in 

skyrocketing workers‟ compensation 

costs.”   

(Brodie v. Workers‟ Comp. Appeals 

Bd. (2007) 40 Cal.4th 1313, 1329.) 

 Like Senate Bill No. 228, Senate Bill 

No. 899 was an omnibus reform that 

made a  number of significant 

changes to the workers‟ 

compensation scheme, including, as 

particularly relevant here, altering the 

standards used in evaluating  

workers‟ requests for medical 

treatment and the process for 

evaluating them. 

 

 

      With Senate Bill No. 899, the 

Legislature amended section 4600 to 

define “medical treatment that is 

reasonably required to cure or relieve 

the injured worker from the effects of 

his or her injury” as “treatment that is 

based upon the guidelines adopted by 

the administrative director pursuant to 

 

Section 5307.27 or, prior to the 

adoption of those guidelines, the 

updated American College of 

Occupational and Environmental 

Medicine‟s Occupational Medicine 

Practice Guidelines.”  (Stats. 2004, 

ch. 34, § 23.)  Senate Bill No. 899 

also repealed section 4062.9, which 

had contained a presumption of 

correctness for the findings  

of an injured employee‟s treating 

physician (Stats. 2004, ch. 34, § 22), 

while making slight modifications to 

section 4604.5, which contains a 

presumption of correctness for the 

treatment guidelines.  (Stats. 2004, 

ch. 34, § 25.) 

   

 

      The Legislature amended section 

3202.5 to underscore that all parties, 

including injured workers, must meet 

the evidentiary burden of proof on all 

issues by a preponderance of the 

evidence.  (Stats. 2004, ch. 34, § 9.) 

 Accordingly, notwithstanding 

whatever an employer does (or does 

not do), an injured employee must 

still prove that the sought treatment is 

medically reasonable and necessary. 

 That means demonstrating that the 

treatment request is consistent with 

the uniform guidelines (§ 4600, subd. 

(b)) or, alternatively, rebutting the 

application of the guidelines with a 

preponderance of scientific  

medical evidence.  (§ 4604.5.)   

 

      While Senate Bill No. 899 did not 

alter the section 4610 utilization 

review process, it made a number of 

changes to the dispute resolution 

process in section 4062 that are 

particularly relevant here.  First, the 

prior version of section 4062, 

subdivision (a) (Stats. 2003, ch. 639, 

§ 17) permitted an employee or  

employer to object to a treating 

physician‟s medical determination 

regarding “the permanent and 

stationary status of the employee‟s 

medical condition, the  

employee‟s preclusion or likely 

preclusion to engage in his or her 

usual occupation, the extent and 

scope of medical treatment, the 

existence of new and  

further disability, or any other 

medical issues not covered by Section 

4060 or 4061 . . . .”  (Italics added.) 

 The Legislature amended section 

4062, subdivision (a), eliminating 

“the extent and scope of medical 

treatment” from the list of things to 

which an employer may object. 

 (Stats. 2004, ch 34, § 14.) 

 Subdivision (a) of section 4062 now 

permits an employer to object only to 

medical determinations regarding 

“any medical issues not covered by 

Section 4060 or 4061 and  

not subject to Section 4610 . . . .” 

 (Italics added.)  Second, Senate Bill 

No. 899 made another change to 

section 4062, subdivision (a), adding 

that “[i]f the employee objects to a 

decision made pursuant to Section 

4610 to modify, delay, or deny a 

treatment recommendation, the 

employee shall notify the employer  

of the objection in writing within 20 

days of receipt of that decision.” 

 (Stats. 2004, ch 34, § 14, italics 

added.) 
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      Senate Bill No. 899 also changed the 

AME/QME process, eliminating the 

competing comprehensive evaluations that 

often existed under former section  

4062.  In the case of represented 

employees, the bill repealed former section 

4062.2 (Stats. 2004, ch. 34, § 17) and 

replaced it with new section 4062.2  

(Stats. 2004, ch. 34, § 18).  As with the 

procedure under former section 4062, new 

section 4062.2 instructs the parties to 

attempt to select an AME.  If the  

parties cannot reach an agreement within 

10 days (or 20 days if the parties agree to 

extend the time), either party may request a 

three-member panel of QME‟ 

s be assigned.  (Ibid.)  The parties must 

then confer and attempt to agree on one of 

the QME‟s.  (Ibid.)  “If the parties have not 

agreed on a medical evaluator  

from the panel by the 10th day after the 

assignment of the panel, each party may 

then strike one name from the panel” and 

“the remaining [QME] shall serve  

as the medical evaluator.”  (Ibid.)   “[N]o 

other medical evaluation shall be 

obtained.”  (§ 4062, subd. (a).) 

 

2.  Evolution of the Review Process 

Demonstrates Legislature‟s Intent 

 

      Understood against this historical 

backdrop, it is clear the Legislature 

intended for employers to resolve 

treatment requests via the section 4610 

process.   

As discussed above, Senate Bill Nos. 228 

and 899 were aimed at controlling 

skyrocketing costs while simultaneously 

ensuring workers‟ access to prompt,  

quality, standardized medical care.  To 

accomplish those goals, the Legislature 

made a number of significant changes, the 

most relevant of which was  

adopting the comprehensive utilization 

review process in section 4610 along with 

the concomitant changes to the dispute 

resolution procedure in section  

4062.   

 

      In place of the often lengthy and 

cumbersome process employers used to 

dispute treatment requests prior to the 

passage of Senate Bill No. 228, the  

Legislature created a utilization review 

process that combines what are typically 

quick resolutions (§ 4610, subd. (g)(1)) 

with accuracy — employers can have  

their utilization review doctors review 

treatment requests, employers can seek 

additional time to obtain additional 

information or examinations (id., subd. (g) 

(5)), and medical review is required before 

the utilization review doctor can modify, 

delay, or deny a treatment request (id., 

subd. (e)).  State Fund asserts that  

there are instances when, or reasons why, 

it might not be reasonable to subject a 

treatment request to the utilization review 

process.  We are not persuaded  

— indeed, the cited examples betray a 

fundamental misunderstanding of the 

scope of utilization review and its 

requirements.   

 

      For example, State Fund claims that “if 

the employer determines, without 

[utilization review], that the recommended 

treatment is reasonably required,  

„imposing the [utilization review] process 

would be both time consuming and 

expensive.‟ ”  But when the employer in 

the hypothetical reviews the request and  

determines that treatment is reasonably 

 

required, the employer has engaged in 

utilization review.  (See § 4610, subd. (a).) 

 The hypothetical actually  

demonstrates that utilization review 

provides an expeditious manner of 

resolving treatment requests, being neither 

time consuming nor expensive, especially  

when compared to the process previously 

in place.  In light of the comprehensive 

nature of section 4610 and the goals the 

Legislature sought to accomplish,  

we conclude the Legislature intended for 

the utilization review process to be 

employers‟ only avenue for resolving an 

employee‟s request for treatment. 

      We also conclude that section 4062 is 

not available to employers as an alternative 

avenue for disputing employees‟ requests 

for treatment.  The  

Legislature made clear that an employer 

may not use section 4062 to object to a 

medical determination concerning medical 

issues “subject to section 4610”  

while expressly permitting employees to 

use section 4062 to resolve disputes over 

an employer‟s decision not to approve 

treatment requests (Stats. 2004,  

ch. 34, § 14) — i.e., the plain language of 

section 4062 establishes that only 

employees may use section 4062 to resolve 

disputes over requests for  

treatment.  This limitation is made even 

clearer when the current section 4062 is 

compared to previous versions.  Former 

section 4062 allowed employers to  

object to medical determinations 

concerning “the extent and scope of 

medical treatment . . . .” (Stats. 2003, ch. 

639, § 17.)  In Senate Bill No. 899, the  

Legislature deleted that phrase.  (Stats. 

2004, ch. 34, § 14.)  “We presume the 

Legislature intends to change the meaning 

of a law when it alters the statutory  

language [citation], as for example when it 

deletes express provisions of the prior 

version . . . .”  (Dix v. Superior Court 

(1991) 53 Cal.3d 442, 461.)  State Fund  

would have us read “the extent and scope 

of medical treatment” back into the statute 

as one of the matters employers may object 

to under section 4062.  We  

decline to do so. 

      

 

      Accordingly, in light of the clear 

statutory language and the Legislature‟s 

purpose in enacting the utilization review 

process in section 4610, we conclude  

the Legislature intended to require 

employers to conduct utilization review 

when considering employees‟ requests for 

medical treatment.  Employers may not  

use section 4062 as an alternative method 

for disputing employees‟ treatment 

requests. 

 

 

III. DISPOSITION 

 

      The judgment of the Court of Appeal is 

reversed and the matter is remanded to that 

court for further proceedings consistent 

with this opinion. 

 

                                              MORENO, J. 

WE CONCUR:        GEORGE, C. J. 

      BAXTER, J. 

      WERDEGAR, J. 

      CHIN, J. 

      CORRIGAN, J. 

CONCURRING OPINION BY 

KENNARD, J. 

 

 

I agree with the majority‟s conclusion and 

much of its analysis.  Specifically, I agree 

that the “utilization review” process set 

forth in Labor Code  section 4610  

is mandatory.  I also agree that, if an 

employer fails to meet section 4610‟s 

deadlines, it may not object to the 

employee‟s requested medical treatment 

under section 4062.  Certain language in 

the majority‟s opinion, however, might be 

misread to suggest that utilization review is 

a dispute-resolution process that  

replaces the “cumbersome, lengthy, and 

potentially costly” dispute-resolution 

process that previously applied under 

former section 4062.  (Maj. opn., ante, at  

p. 8.)  As I understand the statutory 

scheme, utilization review process adds a 

new step that the employer must take 

before section 4062 comes into play, but  

it does not replace the section 4062 

process.  Section 4062 remains the means 

for resolving any dispute between the 

parties regarding medical treatment,  

as I explain below. 

 

Section 4600 requires employers to 

provide their employees with medical 

treatment for their work-related injuries. 

 When disputes arise regarding the  

conclusions and recommendations of the 

treating physician, section 4062 sets forth 

the primary procedural mechanism for 

resolving those disputes.  Among  

other things, section 4062 governs disputes 

regarding which specific medical 

treatments are appropriate.  Section 4062 

played this role in the statutory  

scheme before the Legislature mandated 

utilization review in the year 2003, and it 

continues to play this role now. 

  Utilization review, by contrast, is not  

concerned with dispute resolution; rather, 

it governs the process by which the 

employer makes its initial decision 

whether to approve or deny the proposed  

medical treatment.  Section 4610, 

subdivision (g)(3)(A), makes this point 

expressly.  It states that if the employer, 

having followed the utilization review  

process, does anything short of fully 

approving the employee‟s request for 

medical treatment, any resulting dispute is 

resolved under section 4062, same as  

ever. 

 

One purpose of utilization review is to 

prevent disputes about medical treatment 

from ever arising.  Before 2003, the 

medical treatment the employer was  

obligated to provide for work-related 

injuries was only vaguely defined as 

“treatment . . . that is reasonably required 

to cure or relieve from the effects of the  

injury.”  (Former § 4600, as amended by 

Stats. 1998, ch. 440, § 2.)  This indistinct 

standard left a lot of room for 

disagreement.  The Legislature‟s reforms 

of  

the workers‟ compensation law in 2003 

and 2004 much more precisely define the 

employer‟s medical treatment obligation in 

terms of detailed treatment  

guidelines.  (See §§ 4600, subd. (b), 4610, 

subd. (c).)  Because proper application of 

these treatment guidelines requires medical 

expertise, the decision to  

modify, delay, or deny a treatment request 

must be made by a licensed physician.  (§ 

4610, subd. (e).)  Thus, utilization review 

is best understood as a  

threshold procedure that the employer 

must follow before any dispute about 

medical treatment has arisen.  It governs 

the employer‟s evaluation of the treating  

doctor‟s recommendation.  If the employer 

approves the requested treatment, then 

there is no dispute and likewise no need to 

resort to dispute-resolution  

procedures.  A dispute might arise only if 

the employer modifies, delays, or denies 

the requested treatment, in which case the 

employee may invoke section  

4062‟s dispute-resolution mechanism.  (§§ 

4610, subd. (g)(3)(A), 4062, subd. (a).) 

 

Hence, section 4610‟s utilization review is 

not to be conflated with the process of 

dispute resolution.  Section 4062 continues 

to govern medical treatment  

disputes, as it did before the reforms.  The 

statutory scheme does not create two 

separate dispute-resolution tracks for 

employers and for employees.   

Instead, it sets forth two successive stages 

of a single-track process:  The employer 

first proceeds with utilization review under 

section 4610, and then the  

employee may dispute the employer‟s 

conclusion under section 4062.  (§ 4610, 

subd. (g)(3)(A).)  The fact that the 

“employee (and only the employee)” (maj.  

opn., ante, at p. 7) initiates the dispute-

resolution process set forth in section 4062 

is not intended to exclude employers from 

that process; rather, it merely  

reflects the circumstance that utilization 

review has been interposed as a threshold 

step.  The employer who seeks to object to 

a proposed medical treatment  

must follow the utilization review process. 

 If that process results in a modification, 

delay, or denial of the requested treatment, 

then naturally the employee is  

the party that invokes the section 4062 

dispute-resolution mechanism, because the 

employee is the aggrieved party. 

 

To summarize, after the reforms enacted 

by the Legislature in 2003 and 2004, 

section 4062 remains the only process for 

resolving disputes regarding  

medical treatment (see § 4610, subd. 

(g)(3)(A)), and its cumbersomeness and 

lengthiness merely reflect the Legislature‟s 

desire to ensure fairness to the  

parties.   Section 4610‟s utilization review 

does not supplant section 4062‟s dispute-

resolution process; rather, it adds a new 

threshold step to that process.   

It can only be said to supplant that process 

in the practical sense—that is, it might 

prevent some disputes from ever arising, 

thereby making resort to that  

process unnecessary. 

Continued from page 4 
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